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ODFW Fish Passage Administrative Rule Revision Initiative  

Virtual TEAMS Meeting ---Aug 24, 2021 (2pm to 4pm)  

Draft Meeting Minutes 

Virtual TEAMS Meeting Started at 2:00 pm 

Meeting Attendees:  

ODFW: Greg Apke, Alan Ritchey, Katherine Nordholm, Shannon Hurn 

ODOT: Allen Gillette, Cash Chesselet 

Task Force Members (Rules sub-committee): Kelly Moore, Steve Albertelli, Terry Turner, April 
Snell, Fred Messerle, Ken Bierly,  

Absent: Bill Cunningham, Zak Toledo,  

Members of the public:  Brian Posewitz, Jeremy Webster, Michael Tripp, Nick Ackerman, Mark 
Rogers, Garth Wyatt, Brenna Vaughn, Ben (Deschutes River Alliance), (with possible other 
attendees joining throughout the online virtual meeting). 

Welcome and Introductions (5 min) 

Apke began the meeting with introductions of the Rules subcommittee. There was a brief 
discussion on the rules around public meetings and discussing issues outside the formal public 
meeting process. The minutes from the previous meeting were reviewed, edits had been 
provided previously, there were no additional comments, and the minutes were approved.  

Public Comment Period (~30 min) 

Apke moved the meeting into the public comment period. Michael Trip had submitted public 
comments before the meeting. Apke called on Mr. Tripp to speak first during the public 
comment period. Tripp read his prepared comments focusing on the 30% by volume cumulative 
trigger for dams. He suggested incorporating professional judgment into trigger language.  

Brian Posewitz from WaterWatch provided the next public comment. He began by commenting 
on the process of the meetings. He feels that he by commenting on the discussions from the 
last meeting and not the discussion that happens during the current meeting comments miss 
the opportunity to be incorporated in the next work product. He suggests moving the public 
comments to the end of the meeting, so public comments could be included in the work 
updates between meetings. Posewitz moves on to comment on the definition of “appreciable 
benefit.” He appreciates the inclusion of the foreseeability concept; however, he thinks that the 
inclusion of self-sustaining, healthy populations is outside of what is required by statutes which 
is the presence of fish. Regarding the definition of “artificial obstruction” and the removal of 
the “permanent or non-permanent” language he would still like to see it clearly in rules that 



2 
 

fish passage rules are triggered by non-permanent structures as well as permanent structures. 
He commented on the discussion around the triggering volume of dams; they are supportive of 
adding the cumulative concept to the trigger language. He also mentioned the discussions 
around changing the 30% by volume number to 50%. They are opposed to that change. The 
rationale for reopening the rules is to better incorporate climate and ocean change policy, 
which they feel indicates the need to be more protective rather than less protective, and 
therefore they think that the triggers should be at a lower threshold. If the argument is for 
consistency with the other triggering percentages, he thinks the 50% triggers should be lowered 
to 30%.  Next, he discussed the possibility of adding exemptions from triggers for dam safety 
requirements. He does not think there is a basis for this in the statute. When he looks at the 
history of the statute, the rationale is that trigger should happen when there is other work 
being done which makes it a practical time to address fish passage. He feels that this applies to 
dam safety upgrades too. There was also a discussion previously on exempting pump storage 
projects, and he mentioned that he does not think there is any basis in statute for doing that. 
He also brings up the idea that pump storage should not be universally seen as environmentally 
beneficial, but they are a controversial issue.  Finally, he mentioned that he appreciates the 
additions to the definitions of “native migratory fish.”  

Apke asked for additional public comments; there were none. The public comment period 
closed at 2:15 PM.  

Discussion of Public Comments (~75 min) 

Apke moves the meeting to a discussion of the public comments and suggested changes to the 
current rules. He proposed to start the discussion where the subcommittee left off two weeks 
ago by revisiting the discussions around pump storage projects.  

Bierly asked about the “permanent vs. non-permanent” as it relates to the definition of artificial 
obstruction (AO) language brought up during the public comments period.  He asks what else is 
there besides permanent and not permanent structures?  Apke clarifies that in the current 
version of recent draft edits, these two terms were deleted because it is implied in the 
definition. Apke and Turner clarified that leaving out the two terms were not intended to 
exempt non-permanent structures. The current language implies the definition of AO’s applies 
to all structures, independent of permanency. 

Apke returned to last meeting’s discussion of pumped storage hydropower and clarification of 
these actions. Albertelli had e-mailed Apke at his request for information about pump storage 
operations and his thoughts on the triggers. Apke asked Albertelli to clarify and explain his 
thoughts. Albertelli reminded that use of the term “storage capacity” during the last meeting 
had brought to mind consideration of how the addition of pumped storage developments to 
existing hydropower projects may fit within the rules. Albertelli noted that the “triggers” of -
0020 point to AOs on “waters of the state,” currently defined in -0005(46) as “natural 
waterways,” which negates his concerns about potential pumped storage reservoirs on existing 
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diversion channels (e.g., hydropower forebays at the end of human-made (i.e., “unnatural”) 
diversion channels).Albertelli advised that if we ultimately recommend any changes to the 
“waters of the state” definition, in particular to be consistent with DSL as we’ve discussed in the 
past, we should consider retaining the “natural waterways” provision for this and other 
reasons.  Albertelli also noted that any pumped storage development would also have a 
“fundamental change in permit status” through “[FERC] licensing, relicensing, reauthorization 
or the granting of new water rights” (-0005(25)), so the “Construction” exemptions, in and of 
themselves, wouldn’t exempt existing hydropower projects from adding pumped storage 
pursuant to the triggers of -0020(2).  Albertelli shares the conclusion that the definition section 
may not be the right place to include changes to the rules related to pump storage projects but 
if the group determines that pumped storage developments need to be facilitated in the rules 
due to their role in addressing climate change and the larger scope of deploying renewable-
resource-fueled (i.e., non-carbon-emitting; e.g., wind, solar, et al.) electrical generation, an 
exemption would need to be added to either the fundamental change in permit status 
definition, the fish passage approval section, and/or the waivers and exemptions section. Apke 
stated that he is unaware of any pump back projects that have triggered fish passage 
requirements and asked about future demand for these projects. Apke asked if current 
hydropower projects were the only kind of projects where pump storage may be involved. 
Albertelli stated that he expects to see many more of these types of projects in the future as 
energy storage becomes more integral to a stable grid based on renewable resources. Albertelli 
clarified that there are many opportunities for adding pumped storage developments to 
existing hydropower projects, but pumped storage developments do not necessarily have to be 
associated with an existing structure. Ritchey commented that he would like to avoid referring 
to very specific kinds of projects in rules.  

Kelly Moore asked about pump back projects and suggested that they should be a trigger for 
review through our normal fish passage review process. Thinks that the subcommittee should 
not try to anticipate and address all potential scenarios. Terry Turner clarifies that his position 
has never been to provide fish passage exemptions for pump storage projects. He thinks the 
rules are adequate to apply for pump storage projects, at least for closed-loop pump storage.  

Snell wants to echo some of the comments that Albertelli made. She wanted to make sure to 
leave the language mentioning natural waterways. She mentioned that there have been 
previous disagreements between hydropower and ODFW about what types of barriers the rules 
refer to. She is concerned about presenting too many hurdles to implementing beneficial 
projects, wants to ensure that the process is not getting in the way of developing projects, 
especially for situations where the project is proposed by an entity that is not the owner of the 
passage barrier. Ritchey and Apke summarize the conclusion that language specific to pump 
backs will not be included in the rules.  

Apke moves on to discussing the proposed language specific to fishways (fish ladders). Apke 
discussed that if the rules revision process adds language to the definitions section defining 
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triggers specific to fishways, they may generate conflict with statute. Recently constructed 
fishways (2001 and beyond) would/should have a fish passage approval and would have 
maintenance requirements. Apke suggests that removing draft language specific to defining 
fishway triggers from the proposed revision process.  

Apke moved the meeting along to discuss the proposed revisions to lines 61 and 62 “designed 
stream flow” definition. Bierly previously suggested removing the word “bracketed.” That 
change has been made. The definition now includes the words “or other structures” as Apke 
described that design stream flow applies to all AO’s and fish passage design solutions, 
particularly the alternative or hydraulic engineering design approval approach. This change was 
made for clarification purposes. Next, Apke discusses lines 80-83 “fishway definition”, and 
proposed adding “or downstream” to the definition. Asked the subcommittee for comment. 
There are none.  

Apke moves on to lines 92-96, addressing the fundamental change in permit status.  This is 
defined in statute, the proposed new language factors in a type of exemption for projects that 
are for dam safety.  

Albertelli asked to revisit the discussion around the definition of “fishway.” He mentioned that 
there had been some comments around the word “sole” in the definition. He mentioned that 
there could be other uses for fishway. He brought up comments made earlier about the 
definition for “fish passage” and the terms “minimal stress” and asked why that definition has 
been left out of the document. Wonders if there are subjects that have been mentioned in 
public comments that are not being addressed in the meetings. Apke clarified that this 
document represents the department’s draft recommendations for proposed changes, and it 
includes the language that ODFW thinks is most important to discuss and move forward. 
Ritchey clarified that the intention is to post each section online once the subcommittee is done 
with it and get public comments on the proposed changes. Albertelli requested to discuss the 
terms “minimal stress” in the definition of fish passage (lines 75). Apke shares Albertelli’s 
previous comments around “minimal stress.” Albertelli thinks the term “minimal stress” is 
subjective and unclear, especially in practice.  

Snell shares some of Albertelli’s concerns on the rules process, specifically around matching up 
public comments with the proposed edits. Snell commented on this issue and suggested the 
term “primary” instead of the word “sole” in the fishway section.  

Also, in the “fundamental change in permit status” sections (lines 92-96), she asked where the 
new language comes from. She was unable to find a public comment specific to that language. 
She pointed out that some user groups provided specific comments around the Bowman Dam 
project. These comments encouraged exempting the addition of new hydropower as a non-
consumptive use from triggering fish passage rules.  

Bierly suggested that using “without significant delay” instead of “with minimal stress” in the 
definition of fish passage. Delay of passage is something that is more easily observable and may 
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be more relevant. He also suggested removing “sole purpose” from the fishway section 
definition and using “the purpose”. He suggested going back through the definitions section 
and revisiting the ones we have had discussions about. Albertelli reminded the subcommittee 
that they have previously had long conversations around the word delay in the rules. Bierly 
suggests a future conversation about “delay.”  

Apke addressed Snell’s comment around the new language in the “fundamental change” 
definitions. Returning to her question about where the wording “operating diversion and 
storage capacity” came from. Ritchey gave some legislative background around the intention of 
triggers for dams that includes language about dam safety and increasing storage capacity. 
Apke asked if Snell had a specific language proposal. Snell commented that this came from her 
review of the comments and desire to know the background and where the language came 
from. Apke clarified the language that was added to address public comments around dam 
safety issues. Albertelli previously provided edits to clarify the differences between increasing 
capacity for probable maximum flood or other public safety issues but not increasing the 
authorized normal  operating storage capacity or elevation.  

Snell proposed adding a comma or period after the word “jurisdiction” to clarify intent of the 
language. She thinks that there are changes and upgrades that could be made that do not cause 
a change in water right. Most changes that would increase operational and storage capacity 
would require additional permits. Apke asked Albertelli if he agreed with that change, Albertelli 
agreed that he was fine with it but he was under the impression that the language about 
diversion and storage capacity was added to be reassuring for other members of the 
subcommittee. Ritchey clarified that this language is getting at allowing upgrades for dam 
safety as mentioned in public comments. Snell expressed her concerns that this language could 
have unintended consequences. Apke asked if a hypothetical small dam was crumbling and the 
owner wanted to replace or repair it, would they be helped or hindered by this language. Bierly 
commented that the language “dam safety issues” could be qualified by adding “as determined 
by OWRD or FEMA.” Snell pointed out that additional agencies also require dam safety issues. 
Albertelli added that he thinks that the current language covers it without needing to list the 
agencies.  Richey commented that we seem to be good with the language other than 
wordsmithing to insure that increase flood capacity is covered. The language will be addressed 
off-line and brought back at the next meeting.   

Albertelli suggested the language that he proposed during public comments to add a clause 
saying “where the denial of regulatory approval would result in a change in the presence of the 
AO in the waters of the state” meaning if an AO would otherwise remain in place despite the 
state’s decision, then the rules here wouldn’t apply. Ritchey discusses the definition of 
fundamental change of permit status that is in statute. 

Snell offered some comments around past projects, like in-conduit hydro projects where the 
project proponents were not the owner of the diversion and ODFW’s position was that the 
addition of hydro was fish passage trigger. Also, Bowman Dam is an example of a similar project 
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where there were no benefits realized because the whole project was denied. She brought the 
conversation back to the climate change policy and suggested that however we address 
renewable energy projects, even if it’s another section in rules, she feels that this warrants 
more discussion.  

Turner is against exempting hydro power from fish passage triggers but revisiting the Bowman 
Dam project, there are other sections of the rules that resulted in that outcome that could be 
discussed. Moore agreed with Turner’s comment, stated that hydropower projects need fish 
passage review, and should not be exempted.  

Albertelli clarified that it was never an intention to exempt hydropower projects from fish 
passage. Turner acknowledges that but was worried that other people would take advantage of 
the narrow exemption and worries that it opens a door that would be taken advantage of. Snell 
clarified that she also was only referring to a very specific set of projects where the project 
owner themselves are not the owner of the fish passage barrier. Gave the example of the in-
conduit project where they could pay into a fund for fish passage.  She asked how we get fish 
passage addressed in a situation like that without funding.  

Ritchey moves the meeting back to addressing the definition of “fundamental change in permit 
status” and asks if the subcommittee is ok with where we are. Turner and others say yes. Apke 
asked for objections, no objections, beyond what we discussed. Albertelli reiterated that he has 
already brought up what he wanted to cover, so nothing is beyond that. Apke suggests a future 
meeting aimed to address these issues.  

Snell asked for clarification about how to have offline workgroups. Ritchey clarified that no 
group can be large enough to have a quorum. Apke asked if a small group wants to meet and 
discuss this issue. This would be a group specific to clean energy projects. To discuss how to 
create rules to address these projects and the concerns that have been expressed in the 
subcommittee meetings. Turner volunteered to draft some initial language. Apke asked for a 
draft of that language in ~one week, to be reviewed and posted before the upcoming 
September 14th meeting. The group discussed forming a subgroup to address these. Apke 
mentioned other ODFW staff better suited to discuss hydropower projects and climate change 
that need to be brought into the discussion.  

Apke moved on to a review of the definition of “native migratory fish.” He proposed additional 
language in the definition of native migratory fish. Additions include new species or new 
naming conventions. A few species are still under consideration, and he will have meetings with 
ODFW fish research and Native Fish Program staff to determine if they should be added to the 
rules. Apke asked for questions. Turner asked if there were problems that were being solved 
with the addition of the terms “hatchery produced.” Apke stated that it was added to clarify 
some of the questions presented in the public comments. Moore asked a similar question, and 
Ritchey clarified that the term comes from the cited OAR. Albertelli mentioned his previous 
comments around the difference between a migratory fish that moves as a requirement for its 
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lifecycle or one where the migration is not needed to complete their lifecycle. Apke asked for 
clarity around Albertelli’s comments. Albertelli clarified using the example of resident trout 
versus anadromous fish and how they have different needs around passage. Albertelli noted 
that in net benefit analyses, the Task Force and Department frequently prioritize benefits to 
anadromous fish mitigation over resident trout impacts and/or benefits. 

Meeting Recap & Action Items (5 Min) 

Apke proposes moving on to discussing future meetings. Presently, meetings are scheduled to 
be two hours every other Tuesday starting September 14th.  However, he feels that increasing 
these to three-hour meetings with a break will allow more progress. ODFW offices will not be 
open to the public on September 1st, and we will be continuing with virtual meetings. The 
September 14th meeting will include the review of the HB2298 public comments and draft rules 
changes. Nordholm and Apke discuss the format of the next meeting. The first part of the 
meeting will focus on HB 2298 (Environmental Restoration Weirs). The remainder of the 
meeting will be a continuation of the discussions on the fish passage rules definitions.  

Michael Tripp – had raised his hand to provide a comment. He expressed thanks to the rules 
subcommittee and ODFW staff for their time and effort during this process.  

No action items were recorded. 

Meeting Adjourn ~4:00 pm  


